
II. PREEMPTION OF STATE REGULATION OF INTERCONNECTION RATES

In its Notice, the FCC indicated that it does not believe it is necessary
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REPLY COMMENTS OF THE PUBLIC SERVICE COMMISSION OF NEVADA

The Public Service Commission of Nevada ("Nevada PSC") respectfully submits

these reply comments pursuant to the Notice of Proposed Rulemaking ("Notice")

issued by the Federal Communications Commission ("FCC") on October 8, 1993.

I. INTRODUCTION

Title VI, Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993,

("Budget Act") signed into law on August 10, 1993, amends Sections 3(n) and 332

of the Communications Act of 1934 (lithe Act"), to create a new regulatory

framework for all mobile radio services. Congress directed the FCC to commence

a rulemaking to implement the amended sections of the Act. Accordingly, the FCC

issued a Notice of Proposed Rulemaking on October 8, 1993, in which it seeks

comments on its proposed regulatory framework for mobile services.

The Nevada PSC is particularly concerned about the issues raised in

paragraphs 75 and 79 of the Notice. Paragraph 75 concerns the possible preemption

by the FCC of state regulation of the rates that Personal Communication Service

("PCS") providers wi 11 pay to local exchange companies ("LECs") for

interconnection. Paragraph 79 requests comment on factors that should be

considered by the FCC in establishing procedures for states that apply for the

right to continue to regulate intrastate rates for commercial mobile services.
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at this time to preempt state and local regulation of the rates charged by local

exchange companies to PCS providers for interconnection to the LECs' networks.

However, it proposed to "reserve the right to consider preemption at a later time

if it is demonstrated that state and local regulation is exercised in such a way

as to preclude development of interstate PCS service." (Notice, par. 75.)

The Nevada PSC concurs with the comments submitted by the Public Service

Commission of the District of Columbia ("D.C.") and the State of New York

Department of Public Service ("New York") regarding potential preemption of the

states' regulation of LEC interconnection rates. As these agencies note, the

Budget Reconciliation Act of 1993 does not expressly permit the FCC to preempt

the states from setting rates for interconnection, nor can such legislative

intent be inferred from the language of the Budget Act. Without such express or

inferred legislative intent, existing state jurisdiction over rates charged for

intrastate communication services cannot be preempted.

Further, the FCC has itself concluded that while separate interconnection

arrangements for interstate and intrastate services are not feasible, the

underlying costs of interconnection can nevertheless be segregated between the

two jurisdictions. (Interconnection Order, 2 FCC Rcd at 2911-2913.) Nothing in

the amendments to the Budget Act or in the FCC's Notice suggests that the

contemplated changes to the regulatory treatment of mobile services will alter

the ability to separate intrastate from interstate costs for interconnection.

Therefore, the Nevada PSC believes that FCC preemption in this area is neither

necessary nor permissible.

Beyond the legal issues surrounding federal preemption in this area, the

Nevada PSC is concerned that FCC preemption of intrastate interconnection rates

would significantly diminish the ability of state regulators to develop policies

and pricing mechanisms which ensure that providers of competitive local services

pay appropriate rates to the local exchange companies for interconnection to the

LEC networks. Nevada certainly does not wish or intend to impede the development

of wireless communication services that may ultimately provide viable competitive
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alternatives to the wireline systems currently used for the vast majority of

local teleconmunications. However, truly effective competition in the markets for

basic local telephone service is certainly not in evidence today, and may not be

for many years in the future, if ever. Such competition is most likely to develop

first in the larger metropolitan areas, although the current industry penchant

for strategic mergers and acquisitions casts some doubt on the achievement of

sustainable competition even in those areas. In less populous areas, the

likelihood of competitive wireless communications ever providing a viable, 1ow

cost alternative to traditional landline teleconmunications service is even more

questionable.

As long as competitive market forces cannot be entrusted to satisfy the

universal service mandate set forth in the Conmunications Act of 1934, regulators

must continue to bear the responsibility for carrying out that mandate. The

primary means available to state regulators for meeting that responsibility is

through their regulation of the rates charged by local exchange companies for

intrastate telecommunications services. FCC preemption of the states' ability to

set these rates will diminish our ability to balance the rates in a manner that

both responds to competitive forces and preserves affordable rates for basic

telephone services throughout the state.

For the reasons set forth above, the Nevada PSC urges the FCC not to

consider preemption of intrastate interconnection rates, either now or in the

future.

III. PROCEDURES FOR STATE PETITIONS TO CONTINUE RATE REGULATION

Revised Section 332(c)(3)(A) of the Conmunications Act preempts state and

local rate and entry regulation of all conunercial mobile services. However, under

Section 332(c)(3)(B), a state that has rate regulation in effect as of June I,

1993 may, prior to August 10, 1994, petition the FCC to extend its regulatory

authority. The petitioner must demonstrate that (1) market conditions will not

protect subscribers from unjust, unreasonable, or discriminatory rates, or (2)
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such conditions exist and the service is a replacement for landline telephone

exchange service for a substantial portion of landline telephone exchange service

in the state. If state rate regulation is allowed to continue, interested

parties may, after a "reasonable time," petition the FCC to suspend the

regulation.

In its Notice, the FCC indicated its intent to establish procedures in this

proceeding for the filing of such petitions by the states and interested parties,

and requested comment on the factors it should consider in establishing such

procedures.

Nevada is one of the states that regulates rates of commercial mobile radio

services; accordingly, this aspect of the FCC's rule making has a direct impact

on the Nevada PSC, providers of intrastate commercial mobile telephone services,

and the customers which they serve.

The Nevada PSC concurs with the concepts described in the comments

submitted by the District of Columbia Public Service Commission on this topic.

D.C. proposed that the states be required to satisfy one of three tests in order

to satisfy the burden of proof set forth in amended Section 332(c)(3)(B) of the

Communications Act. Specifically, a state would have to show either that (1) 15%

of basic service subscribers in any telephone exchange area do not have access

to basic service from any telephone company other than a commercial mobile

service licensee; (2) the rates for basic services offered by the commercial

mobile service provider exceed the rates of the pre-existing landline carrier;

or (3) the commercial mobile service provider has market power in a relevant

market. (Comments of the Public Service Commission of the District of Columbia,

November 8, 1993, p. 12.)

The Nevada PSC believes, as D.C. has suggested through its three-pronged

test, that in determining whether or not to allow a state commission to continue

rate regulation, the FCC should consider the monopoly power of a commercial

mobile service provider or providers within specific market areas, not for the

state as a whole. Clearly, the competition that may develop for local telephone
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service in Las Vegas will have little impact on the degree to which competitive

options are available to customers who reside in Pahrump or Fish Lake Valley,

Nevada. Thus, it may be important for the promotion and preservation of universal

service to allow continued rate regulation of commercial mobile telephone

services in some areas of the state but not others.

The Nevada PSC believes that the first test suggested by D.C. should be

amended slightly, to replace the term "telephone exchange area" with the word

"area." In Nevada, many rural areas of the state do not fall within existing

exchange boundaries, but are either uncertificated areas or toll regions.

Customers in such areas should be afforded the same protection as those who

reside in certificated exchange boundaries.

The first two tests suggested by D.C. would provide quantitative parameters

for determining whether a state has met its burden of justification for continued

rate regulation. As proposed by D.C., the third test would provide a more

subjective basis for deciding whether continued state regulation of rates is

justified. The Nevada PSC believes that such a three-pronged test would provide

a reasonable method of satisfying the legislative mandate in this area. It would

provide objective standards for determining whether market conditions can be

expected to protect subscribers from unjust, unreasonable, or discriminator

rates, while allowing the FCC to exercise its judgement based on a more

subjective analysis of market conditions should the quantitative analysis prove

inconclusive.

The Nevada PSC also agrees with the proposal by D.C. to establish a three

year moratorium on petitions to remove commercial mobile rate regulation, once

a state petition to allow such regulation has been granted, and that petitioners

requesting such regulatory relief should be required to demonstrate that market

conditions have changed sufficiently to justify deregulation. Although any time

period is obviously judgmental, the Nevada PSC believes that the FCC should

define a moratorium period, in order to add stability to the regulatory structure

and to avoid burdensome administrative reviews of such petitions.
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IV. CONCLUSION

The Nevada PSC recognizes that mobile communication services are likely to

become an increasingly important element of telecommunications service in the

coming years, which will create both opportunities and challenges for federal and

state regulators. We hope that the FCC and state regulators can continue to work

cooperatively to take advantage of the opportunities and respond to the

challenges in a manner that will enhance the quality and value of our

communications system while preserving the foundation upon which this system has

thrived for nearly sixty years: universal service.

Respectfully submitted,

Capitol Complex
727 Fairview Drive
Carson City, NV 89410
(702) 687-6007
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